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Miriuwung Gajerrong nativetitle determination
8 August 2002

In April 1994, the Miriuwung and Ggerrong peoplesfiled a native title gpplication with the
Nationa Native Title Tribund. This gpplication sought recognition of their native title rights
and interests over an area of approximately 8000 kn?, partialy in the East Kimberley region
of Western Audrdiaand partidly in the Northern Territory.

On 24 November 1998, the Federd Court handed down the Miriuwung Ggerrong native
title determination (outlined below).

Asaresult of appeds, in March 2000, the Full Bench of the Federad Court handed down a
two:one decision overturning important parts of the Lee judgement. In August 2000, the
High Court granted leave for an apped of this Full Bench decision to the High Court.

The High Court is expected to hand down its decison on 8 August 2002.

The application area

The claim area includes vacant Crown land, pastoral |eases, former pastora |eases, the Ord
River irrigation area, Lake Argyle and its catchment, Lake Kununurra, part of the Argyle
diamond mine, two nationd parks, Aborigina-owned freehold, three smal idands and
various reserves, including Aborigind reserves. Waters claimed included part of the
intertidal zone and mud flats on the east Sde of Cambridge Gulf.

The applicants and non-native title parties
The Miriuwung and Ggerrong gpplicants are descended from the origina inhabitants of the
gpplication area.

Aborigina people in the southern part of the claim area, who define themselves as Kijaand
Malgnin peoples, were included by Justice Lee in the community of native title holders. He
aso found that there was shared interest in Booroonoong (Lacrosse Idand) between
Miriuwung and Ggerrong peoples and the Balangarra community.

Otherswith interests in the claim areaiincluded the Commonwedlth, the State of Western
Audtrdia, the Northern Territory Government and groups with mining, pastora, loca
government, agriculturad, and business interests. Mediation between the groups was
unsuccessful and the claim was referred to the Federal Court in 1995.

The determination

In the November 24, 1998, Federal Court Miriuwung Ggerrong native title determination
(Ward v Western Australia (1998) 159 ALR 483), Justice Lee found that the Miriuwung
and Ggerrong peoples held native title to alarge part of the claim area. The Bdangarra
people were found to have concurrent native title over part of the area.
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For the Miriuwung and Ggerrong peoples, this decison represented the culmination of thelr
gruggle for recognition of their rights and interests over therr traditional country.

Judtice Lee hdd that the native title rights held by the Miriuwung Ggerrong peoplesin the
determination areaiincluded:

e aright to possess, occupy, use and enjoy the areg;

» aright to make decisons about the use of the areg;

» aright of accessto the areg;

» aright to control access by others;

» aright to use and enjoy the resources of the areg;

» aright to control the use of resources by others,

* aright to trade in those resources,

» aright to receive a portion of resources taken by others,

e aright to maintain and protect important cultura Sites; and

* aright to maintain, protect and prevent the misuse of cultural knowledge.

He held that these rights were subject to vaidly granted rights of others, and that the native
title rights could be regulated, controlled, suspended or restricted by the exercise of
concurrent rights granted to others or held by the Crown.

Thetrid judgement established, a common law, theideatha netivetitieisa‘titlein the
land’, aroot title, not merely a‘bundle of rights which can be broken up and extinguished,

or permanently impaired, part by part.

Native title rights, such asfishing, hunting, food gathering, looking after country and
performing ceremonies, depend on this root title for their existence, but the root title does
not depend on al these native title rights for its existence; so long as one dependent right
remans, theroot title remains.

On the basis of this finding, pastord and other leases, ‘limited in time and purpose’, and
which dlow for co-exigent rights, merely ‘regulate Aborigind rights arisng from the root
title', and only to the extent that they are inconsistent with the lease-holdersrights. Upon the
expiry of the interests held by the lessee, native title rights will again be able to be exercised
by the holders of the root native title.

Justice Lee held that native title could only be extinguished by a dear and plain intention of
the Crown to do so.

This determination was appesaled to the Full Bench of the Federal Court of Audraia

Thedecision of the Full Bench of the Federal Court

On gpped,, the Full Bench of the Federd Court unanimoudy upheld Justice Lee' sfinding
that the claimants held native title to those parts of the determination area where native title
was not extinguished.

But the two:one mgjority (the two were Justices Beaumont and von Doussa: the one was

Jugtice North), Justice Leg sfindingsin relaion to the nature of native title and the manner in
which it may be extinguished were overturned.
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A summary of the main points contained in the decison follow.

Extinguishment:

The mgority of the Full Bench found that native titleis a'bundle of rights which can be
extinguished one by one. When inconsstent rights are created by law or by actions of
government, then some of therightsin that ‘bundi€ are extinguished and, according to the
majority, 'partid extinguishment' has occurred.

Justice North took a different view. He accepted Justice Leg's earlier view that netivetitleis
aright to theland itsdlf. Justice North found that "the notion that netive title isaright to the
land itsdf conforms more closdly to the traditiona aboriging law than the notion that native
title conggts of abundle of rights'. As Justice North found, the right to hunt is meaningless
without a place to hunt.

Pastoral |eases;

The mgority of the Full Bench found that once an enclosure or improvement takes place
that isincongstent with native title, extinguishment follows.

Thisis an unjust Situation, and one that isinconsstent with the High Court decision in Wik,
which found that native title can co-exist with pastord leases.

Provisonsin WA legidation, included to ensure that Aborigind people could access their
traditional lands covered by pastora |eases, were seen by the Full Bench as no longer
applying if there had been improvements made (for example, snking abore) or if areas of
the lease had been enclosed (for example, by fencing). These were interpreted by the Full
Bench as whally extinguishing netivetitle.

Mining and other projects:
Judtice Legs origina decison found that the native title holders had rights to resources,
athough there was no definition of what those right might consist of.

In the Full Bench decision, it was found that mining leases and Smilar authorities alowing
natura resource exploitation, as well as project agreements with governments, extinguished
native title.

The mgority found that mining and genera purpose leases (often granted for infrastructure
associated with mining) granted under WA legidation extinguish native title. This
extinguishment takes place regardless of when those authorities were issued or made,
however short in duration the physica operation might have been, however long ago the
events took place, and however overgrown or rehabilitated by natura vegetation the areas
concerned might be.

Thereis no requirement that an inconsistent grant of any lease be permanent before
extinguishment of native title to the extent of the incondgstency occurs.

The Full Bench decison found that the Ord irrigation project area wholly extinguished native
title, even though not al the land within the arealis utilised for the project. Substantid areas
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of land form buffer zones around the lakes, to protect them against eroson and cattle
incurson. There are long-term Aborigind outstation communities within these buffer zones.

Connection:

Sgnificantly, the Full Bench found that an absence of physical connection to the gpplication
areadid not necessrily lead to an extinguishment of native title. The Full Bench unanimoudy
found that, "the spiritua connection and the performance of responghility for the land can be
maintained even where physical presence has ceased, either because the Indigenous people
have been hunted off the land or because their numbers have become so thinned that it is
impracticable to vigt the ared'.

TheHigh Court Appeal

Th Full Bench decision of the Federal Court became subject to five appedsto the High
Court (one each by the State of Western Augtrdia, the Northern Territory Government,
Argyle Diamond Mine Pty Ltd and the native title holdersin WA and the NT). These
appeas were heard in March 2001 and in August 2000, the High Court granted leave to
gpped the Full Bench decison.

The then WA Government made submissions which included arguments that evidence of a
continuing spiritua connection is not sufficient to prove continuing netive title, that pastord
leases extinguish ndtive title, and aso made submissons regarding the way in which anative
title holding community is congtituted .

The gpplicants submissions mainly related to questions of the nature of native title rights and
interests and the gpplication of the principles of extinguishment — such asintention;
inconsstency; permanence and aress.

Full details of the gpplicants submissions can be made available upon request..

Cost

By the end of the Full Bench decision of the Federa Court, more than $10 million had been
spent on litigation associated with the Miriuwung Gagerrong native title gpplication — much
of that expense borne by the former WA Government who opposed the Miriuwung and
Gagerrong peoples efforts to gain recognition of their native title rights.

Many of the issues arising in this case could have been settled through negotiation some time
ago had the former WA Government been prepared to address the matter in a constructive
manner.

Regardless of the High Court’ s findings, the Miriuwung and Ggerrong peoples will till need
to secure and protect their culturd heritage; they will gill be concerned with their ongoing
survival and the socid and economic development of their community. Whatever the High
Court determines will till need to be negotiated between people on the ground and
congructive didogue — which islong overdue — is required.

In finding aresolution to the issues raised by the High Court appedls, it is imperdtive that the

WA Government, with its land management responsibilities, to work to facilitate
congtructive, negotiated and real outcomes for al parties.
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M edia contact: Bonita Mason — 08 9193 6199; 0417 901 722
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