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The recognition of native title in the High Court’s Mabo decision in 1992, the
Commonwealth Native Title Act in 1993, and the Wik decision in 1996 have transformed
the ways in which Indigenous peoples’ rights over land may be formally recognised and
incorporated within Australian legal and property regimes. The process of implementation
has raised a number of crucial issues of concern to native title claimants and other
interested parties. This series of papers is designed to contribute to the information and
discussion.

Recent amendments to native title legislation have further restricted the right to negotiate
over future acts on lands subject to native title application. This paper examines the right
to negotiate in the context of procedural fairness under common law and the Constitutional
guarantee of just terms for the compulsory acquisition of property by the Crown. Indeed,
Neil Lofgren argues that the *aboriginal right to negotiate’ is part of native title and should
therefore have the protection of common law procedural fairness and the Constitutional
guarantee of just terms.

This paper is published posthumously with the permission of the family. Neil (Jangala)
Lofgren was a writer and documentary film maker and was completing a Masters of Law
at Bond University. Neil’s contribution to the law and to the Institute will be sadly missed.

COMPULSORY ACQUISITION AND THE RIGHT TO NEGOTIATE

Neil Lofgren

The High Court has consistently applied a broad interpretation to property in interpreting
the Constitution,® and in Minister for the Army v Dalziel,?> Rich J observed that
‘[p]roperty, in relation to land, is a bundle of rights exercisable with respect to land’.
Chief Justice Latham similarly observed that ‘. . . the term property is ambiguous, as
applied to land it may mean the land itself in relation to which rights of ownership exist,
or it may refer to rights of ownership which exist in relation to the land’.2 The Chief
Justice further stated that ‘property’ should be liberally “. . . interpreted so as to include
land itself and also proprietary rights in respect of land’.*



Arguably these judgments could support the right to negotiate as an element of the bundle
of rights exercisable with respect to land. Additional support is provided by Longo’s
proposition that the concept of property is organic, and contemporary property theory
‘... seems to be groping for a new concept of property . . . which explains and reflects the
new circumstances and aspirations of modern society’.® The right to negotiate prior to
compulsory acquisition is a long established community aspiration. Indeed, Stoebuck
analysed the history of compulsory acquisition and argued that even before the
requirement for compensation was the requirement that *. . . property could be taken only
by consent - of the individual in person or by his representatives consenting for him’.°

Similarly, nearly three centuries ago, Blackstone, in his Commentaries on the Laws of
England, observed that parliament can compulsorily acquire land, subject to three
qualifications: ‘a full indemnification and equivalent’, ‘a reasonable price’, and
‘indulgences with caution’.” Traditionally, judicial interpretations of compulsory
acquisition have tended to focus on compensatory equivalence (Blackstone’s first two
qualifications), to the detriment of the procedural aspects of acquisition (Blackstone’s
third qualification).

Procedural Fairness, the Hearing Rule, and the Right to Negotiate

Procedural fairness encapsulates a common law duty to act fairly when making decisions
which directly and individually affect a person’s rights, interests, and legitimate
expectations.® There is a strong presumption that procedural fairness must be observed in
the exercise of public power,® and legislation must not be construed as displacing this
presumption unless the intention to do so has been clearly and unambiguously
expressed.t®

Traditionally, the rules of procedural fairness reduce to the hearing rule (audi alteram
partem), and the rule against bias (nemo debet esse judex in propria sua causa).'* In the
leading case of Cooper v Wandsworth Board of Works,*? a statutory authority ordered the
demolition, at the owner’s expense, of the plaintiff’s partially completed house because he
failed to give notice of an intention to build. The Court of Common Pleas held that
‘... the board ought to have given notice to the plaintiff, and to have allowed him to be
heard’.*® Chief Justice Erle further stated:

| fully agree that the legislature intended to give the district board very
large powers indeed: but the qualification | speak of is one which has been
recognised to the full extent. It has been said that the principle that no
man shall be deprived of his property without an opportunity of being
heard, is limited to a judicial proceeding . . . but the law, I think, has been
applied to many exercises of power which in common understanding
would not be at all more a judicial proceeding than would be the act of the
district board in ordering a house to be pulled down.**

The High Court in Municipal Council of Sydney v Harris,*® similarly held that property
must not be demolished without affording the owner a hearing. Chief Justice Griffith
further held that the hearing rule is not confined to a judicial proceeding . . . but applies to
any case in which a person or public body is invested with authority to decide’.!® There is
also a long line of authority requiring procedural fairness when making decisions affecting



property rights and interests.!” In the context of procedural fairness the right to negotiate
flows from the hearing rule. The events in both Cooper v Wandsworth Board of Works
and Municipal Council of Sydney v Harris are analogous to government compulsorily
acquiring property without affording the owner the right to negotiate. This approach is in
accord with the flexible interpretation the courts have taken to procedural fairness.!®

The Constitutional Guarantee of Just Terms

The Constitution, s.51(xxxi), confers power on the Commonwealth to make laws with
respect to “[t]he acquisition of property on just terms from any State or person in respect
of which the Parliament has power to make laws’. This provision also applies to
Commonwealth acquisitions in the territories.®® The High Court has held that the
Constitutional guarantee of just terms encompasses procedural fairness. Arguably, then
the property owner’s right to negotiate with government should be similarly clothed with
Constitutional protection in those circumstances in which just terms apply.

Scores of Commonwealth laws contain specific provisions which require just terms and
additionally, Commonwealth statutes?® granting self-government to the Australian Capital
Territory, and the Northern Territory ensure that these legislatures may only make laws
for the acquisition of property on just terms.?’ The High Court has held that the
Constitution’s just terms provisions both support and constrain not only Commonwealth
laws effecting an acquisition of property,? but also Commonwealth laws with respect to
acquisition of property. Given that Commonwealth statutes granting self-government to
the Australian Capital Territory, and the Northern Territory are of the latter type, judicial
interpretations of the Constitution’s just terms provisions also apply in these
jurisdictions.?® Conversely, the Constitution’s just terms constraints do not apply to the
laws of the States.?*

The High Court has further held that the Constitutional guarantee of just terms should not
be narrowly construed,? and in Nelungaloo Pty Ltd v Commonwealth, Dixon J stated that,
‘[u]lnlike “compensation” [under United States law], which connotes full monetary
equivalence, “just terms” are concerned with fairness’.?® Fairness requires consideration of
community needs, and in Grace Bros Pty Ltd v Commonwealth,?” Chief Justice Latham
observed that ‘[j]ustice involves consideration of the interests of the community as well as
the person whose property is acquired’. These judgments provide highly persuasive
precedent that just terms encompasses procedural fairness, not only in the compensation
process,? but also during the procedural aspects associated with acquisition.

Acquisition of Land Acts in New South Wales, the Australian Capital Territory and the
Northern Territory also provide compensation on just terms when acquiring land.?
Whereas, similar legislation in Victoria, Queensland, Western Australia, South Australia
and Tasmania, do not.*® Therefore, procedural fairness based on just terms only applies
to the Commonwealth, the Australian Capital Territory and the Northern Territory on the
basis that the statutes establishing these respective legislatures ensures laws which acquire
property must do so on just terms.* Consequently, the right to negotiate does not apply
in the Australian States based on the Constitutional guarantee of just terms, but on the
basis that procedural fairness has not been statutorily displaced by State Acquisition of
Land Acts.



The Aboriginal Right to Negotiate

The Native Title Act 1993 (Cth), ss.26-44 provides a statutory framework for the
recognition and protection of common law native title and includes specific provisions
which provide Aboriginal peoples and Torres Strait Islanders with a right to negotiate for
acts relating to mining, and the compulsory acquisition of native title land for the purpose
of making a grant to a third party. The native title claimants have a right to negotiate
before such an act takes place. Where parties cannot agree, there is provision for
arbitration, with decisions of the arbitral body subject to Ministerial over-ride in the
national, state or territory interest.

In the lead judgment in Mabo v Queensland [No.2],*? Brennan J (with whom Mason CJ
and McHugh J agreed) stated that, ‘[n]ative title has its origins in and is given its content
by the traditional laws acknowledged by and traditional customs observed by the
indigenous inhabitants of a territory’. And in a parliamentary submission, Michael
Dodson, the former Aboriginal and Torres Strait Islander Social Justice Commissioner
emphasised that this passage supports the right to negotiate as an incident of common law
native title. Dodson further emphasised, ‘[t]hat the right to control access to and activities

on traditional estates is a consistent feature of Australian indigenous law’ *® and:

... the right to negotiate is not a special right which is given to indigenous
people “above” the rights of other Australians. The right to negotiate
acknowledges that indigenous peoples have an attachment to land which
includes not only economic but also cultural and spiritual aspects.3*

The Privy Council and both the superior courts of Australia and Canada have recognised
the sui generis or unique nature of both aboriginal title and aboriginal rights.*® Indeed,
Justice Lambert, of the British Columbia Court of Appeal, in Delgamuukw v British
Columbia [No.2], cogently observed that:

... itis not only aboriginal title to land that is sui generis, all aboriginal
rights are sui generis. And it is not only in relation to aboriginal title that
trying to describe the title in the terminology of common law tenures is
both unnecessary and misleading; trying to describe aboriginal rights in
terms of rigorous jurisprudential analysis may well be equally
unnecessary and misleading.%®

Following this line of reasoning, the right to negotiate is a sui generis aboriginal right
associated with common law aboriginal title. Indeed, Tully argues that the common law
has always recognised *. . . two different but juridically equal systems of property’,” one
British, the other Aboriginal, and this common law tradition is being rediscovered by a
number of legal scholars to justify aboriginal property rights. The Federal Court explicitly
recognised the common law aboriginal right to negotiate in Western Australia v Ward,®
where Lee J held that the *. . . right to negotiate is an incident of the rights of native title’.
Dodson, commenting on the Native Title Act 1993 (Cth), further asserted that this
‘... right to negotiate is a much diminished statutory reflection of this traditional incident
of title’.* Similarly, Sean Flood, a former Member of the National Native Title Tribunal
observed that:



[t]he right to negotiate is not a right conferred by the Native Title Act 1993
(Cth); it is not an addition to the common law rights exercised in Mabo v
Queensland [No2] (1992) 175 CLR 1. When it exists, it is a common law
right exercised in accordance with the traditional laws acknowledged by
and the traditional customs observed by the indigenous native title
holders. In my experience it is always a requirement under traditional
laws and customs for any outsider to negotiate activity and entry on
Aboriginal country with the traditional owners.*

Against this background the Coalition Government has steadfastly rejected the argument
that the right to negotiate is sourced from a common law aboriginal right. The implications
of the government’s assertions are that, as a statutory right, the right to negotiate would
be susceptible to variation without just terms.** To this end, key provisions in the Native
Title Amendment Act 1998 (Cth)*? further reduce the already diminished statutory right to
negotiate contained in the Native Title Act 1993 (Cth). Prior to the Senate passing the Bill,
the Acting Prime Minister released an information paper which described the right to
negotiate as ‘. . . a statutory procedural right (created by the Labor Government and not
available to other Australian titleholders) . . . It is not a common law native title right’.*
This analysis may have been motivated more from wishful thinking rather than a
dispassionate analysis of the law.*

Concluding Observations

In Mabo v Queensland [No2],”® Deane and Gaudron JJ accepted that native title is
property,* and the High Court has consistently*’ recognised the equality of the
Aboriginal right to land with the interests of the wider Australian community after two
centuries of
‘... arbitrary, coercive and uncompensated dispossession’.*® The right to negotiate is an
indispensable element of the bundle of property rights associated with the ownership of
land and, in the context of procedural fairness, flows from the hearing rule. Native title
holders, in common with all other members of the wider Australian community, possess a
common law property right to negotiate with government prior to compulsory
acquisition. Additionally, native title holders possess an aboriginal right to negotiate which
enjoys Constitutional protection in so far as just terms has been interpreted by the courts
as including a requirement for procedural fairness in government decisions affecting
property rights and interests.*

It is also interesting to note recent overseas developments, for example, both the Privy
Council and the New Zealand Court of Appeal have unanimously held that the principles
of the Treaty of Waitangi,*® impose a duty on government and others to consult with
Maori “. . . on truly major issues’.>* Similarly, the Supreme Court of Canada has accepted
that government has a fiduciary obligation to aboriginal peoples to consult and gain their
consent prior to legislating on regulatory matters in relation to aboriginal lands. In
Delgamuukw v British Columbia,® Chief Justice Lamer (with whom Cory, McLachlin
and Major JJ agreed) held that government must consult

... in good faith, and with the intention of substantially addressing the
concerns of the aboriginal peoples whose lands are at issue. In most cases,



it will be significantly deeper than mere consultation. Some cases may
even require the full consent of an aboriginal nation, particularly when
provinces enact hunting and fishing regulations in relation to aboriginal
lands.

Notwithstanding differences in Australian case law in relation to both treaty and fiduciary
obligations to Aboriginal peoples and Torres Strait Islanders; given the sui generis nature
of both common law aboriginal rights and aboriginal title, the breadth of the aboriginal right
to negotiate may not necessarily be restricted to compulsory acquisition, but may
encompass a much broader right to be consulted and provide consent on major issues
which impact upon native title.*
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